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BRIEF FOR DEFENDANT IN ERROR.

Supplementary Statement.

We desire to supplement the statement of the case con-

tained in the brief of plaintiff in error, on page three, by

adding the following

:

The case was tried before a jury (p. 55). At the con-

clusion of the testimony on behalf of plaintiff, defendant

moved for a non-suit which was by the Court overruled

(p. 79). Thereupon witnesses were offered on behalf of

defendant and examined and cross-examined (pp. 79-92)

and documentar}^ evidence was introduced on behalf of

defendant (pp. 98-102). At the conclusion of the testi-

mony the Court instructed the jury (pp. 92-97), who re-

tired to consider their verdict and returning into Court

rendered their verdict in favor of plaintiff and assessed



the damages in the sum of $10,000, with interest from the

first (lay of May, 1904, at seven per cent per annum (p.

103).

After the verdict, the defendant, in the presence of the

jury and before it had been discharged, moved the Court

to set aside the verdict as contrary to law and not sus-

tained b}^ the evidence, but the same was not acted upon

1)3' the Court, nor was any exception reserved (p. 105).

Defendant applied to the Court for a new trial, which was

denied.

Objection to the Assignments of Error.

Accompanying the petition for writ of error plaintiff

filed what was termed "Assignment of Errors.'' These

are contained on pages 120 to 131 inclusive of the tran-

script. A careful examination of these so-called Assign-

ments of Error will fail to disclose any error properly as-

signed, of a character of which this Court can take cog-

nizance, and unless such assignments are to be found, the

specifications of error in plaintiff's brief will not supply

the omission.

'^Under a rule of Court requiring appellant's brief to

contain a specification of the errors relied on, each speci-

fication of the brief should conform substantially to the

particular assignment of error on which it is based."

Vider vs. O'Brien, 62 Fed. 326, 327.

The first assignment of error is based upon the refusal

of the Court to grant the motion of defendant for a non-

suit (p. 79). This motion was made at the conclusion

of the testimony for plaintiff and upon the motion being

overruled defendant proceeded to offer testimony in its

iu'liJiir. This motion could not properly be based upon
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anytliing less tlian the whole evidence, and defendant hav-

ing introduced witnesses, the refusal of the Court to grant

the non-suit can not be assigned for error.

Columbia Railroad Company vs. Hawthorne, 144

U. S. 202-206.

Grand Trunk Railway vs. Cummings, 106 U. S.

700-701.

Accident Insurance Co. vs. Crandal, 120 U. S. 527,

530.

Northern Pacific Railway Co. vs. Mares, 123 U. S.

710, 713.

Neither at the conclusion of plaintiff's testimony nor

at the conclusion of all the testimony did defendant ask a

peremptory instruction to the jury to find for the defend-

ant, and the language employed in this assignment of er-

ror as follows, '^and instructing the jury to find a verdict

for the defendant'' is not justified by anything contained

in the record.

None of the reasons contained in sub-paragraph a (p.

121), the last sentence of sub-paragraph b, to-

gether Avith sub-paragraphs c to g, inclusive (pp. 121, 122),

\Aere given as a basis for the motion for a non-suit. (See

reasons for motion, page 79).

Further: Sub-paragraphs a to g inclusive (pp. 121 to

123), as Avell as sub-jjaragfraph c (p. 123) and the so-called

eighth assignment of error (p. 126) go to the sufficiency

of the evidence to justify the verdict of the jury, which

will not be considered by this Court, reference to which

will be made further along in this brief.

The second assignment of error (p. 123) is objectiona-

ble for at least two reasons: (1) The Court did not so



instruct the jury (p. 96). (2) It does not comply with

Kule 11 of this Court requiring that ^'assignments of er-

ror shull set out the part of the charge referred to totideni

verbis/^

Sub-paragraph c (p. 123) is referred to above.

Sub-paragraph d (p. 123) is aimed at the Court's in-

structions and is open to the objection that it does not

comply with Rule 11 of this Court in the particulars here-

inbefore pointed out, and therefore can not be considered.

The third assignment of error (p. 124) contains in the

first sentence the words "the Court erred in submitting to

the jury the question of the watchman clause.-'

This is open to the same objection as the previous as-

signments of error (1) in that it fails to comply with

Rule 11; (2) No peremptory instruction to the jury hav-

ing been asked, this Court will not consider the question

as to the sufficiency of the evidence to justify the case be-

ing submitted to the jury, and (3) the instruction of the

Court in relation to a watchman on the premises (pp. 95-

96) was not excepted to. (See exceptions to instructions

of Court, p. 97).

The remainder of the third assignment of error is ob-

jectionable for two reasons: (1) It does not comply with

Rule 11 in that it fails to set out the instructions as ffiven

by the Court, and (2) the instruction of the Court in re-

lation to watchman was not objected to (p. 97).

Tlve fourth, fifth and sixth assignments of error go to

t]»e (question of the sufficiency of the evidence to justify

t]i(^ verdict. This objection the Court will not consider,

Ml ili(> absence of a recjuest made at the conclusion of all

t!?e cvi(leii((^ for a peremptory instruction to the jurv to

fiinl foi- tlu^ (lef(MKlant.



Columbia Kailroad Co. vs. Hawthorne, 144 U. S.

202-206.

City of Lincoln vs. Sun Vapor Street Light Co. 59

Fed. 756-761.

St. Louis Paper Box Co. vs. Hubinger Bros. Co.

100 Fed. 595-598.

Great Northern Railway Co. vs. McLaughlin, 70

Fed. 669-676.

The seventh assignment of error (p. 126) recites: "The

Court erred in not sustaining defendant's motion to set

aside the verdict of the jury on defendant's application

and motion immediately after the jury had returned its

verdict and before the jury was discharged, etc."

This motion is found on page 105 of the transcript. It

y. as made as a matter of form, was not ruled upon by

the Court nor any exception reserved, hence this assign-

ment of error is without merit. The motion was equiva-

lent to a motion for a new trial, from a refusal to grant

which no appeal lies.

In the United States Courts the refusal of the trial judge

to set aside a verdict or grant a new trial is not subject to

review.

Prichard vs. Budd, 76 Fed. 710.

The same may be said of assignments II and III, an<l

these two latter assignments are silent as to the particu-

lars in which the evidence is insufficient.

A sufficient answer to these assignments is found in

the authorities hereinbefore cited on the proposition that

this Court will not consider the insufficiencv of the ev'



(lence to support the verdict in the absence of a motion

to instruct the jury to find for the defendant.

Assii>uments IV to VII, inclusive, are not in compliance

with Kule 11 of this Court, inasmuch as these assign-

ments of error fail to quote the substance of the evidence

admitted or rejected.

There is nothing from which this Court can determine

^^hether error was committed or not in overruling the ob-

jection of defendant's counsel to the questions embodied

in these assignments of error.

Assignments VIII, XII and XIII do not set out the sub-

rtance of the evidence rejected, as required by Rule 11 of

this Court. The evident purpose of counsel in asking these

questions vras to get before the jury an intimation that

tire President of the Company, Mr. Allen, knew that the

building was to be burned and that the same was burned

by ^Ir. Lewis for the purpose of securing the insurance

thereon. The testimony sought to be elicited by theiie

qut?ticns was objected to by counsel for plaintiff, which

objection was sustained (p. 91). Whereupon the Court

remarked to counsel for defendant as follows: "Mr.

Pickett, there is nothing in your pleadings to justify- that

line of testimony. * * •• The Court will have to hold that

your pleadings do not justify that testimony, therefore

the objection is sustained.''

The answer to a-.signment XIV is (1) that it is aHeged

in the complaint (p. 15) and admitted in tlie answer (p

^7) iVpA "plaintiff furnished the defendant with due and

full proof of its said loss and interest."

"Due and full proof of its loss" would imply that the

\)ivA)f was made in due season and was full and complete

as re(|uired by the t(M'ms of tin* policy.



(2) This assignment goes to the question of the suf-

ficiency of the evidence to justify the verdict, which sub-

ject has already been discussed in this brief. The jury

determined that question by their verdict.

''Specifications of Error' in Brief of Plaintiff in Error,

Insufficiently Founded.

In the brief of plaintiff in error (p. 5) it is stated

:

"The exceptions taken by defendant and assigned as

error upon this appeal are voluminous, but may be con-

densed into the following propositions."

Here follows a statement of four different propositions

upon which plaintiff in error relies for a reversal of the

judgment in this case. From a perusal of these proposi-

tions it is impossible to ascertain upon which, if any, as-

signment of error the same are based.

See Vider vs. O'Brien, above.

Specifications 1, 2 and 3 would seem to be directed to

the question of the sufficiency of the evidence in three par-

ticulars. The question of the sufficiency of the evidence

having been passed upon by the trial court on the appli-

cation of plaintiff in error for a new trial, the same is not

reviewable here.

These "specifications of error" in the brief do not com-

ply ^^'ith the requirements of Rule 24. The first three do

not even assert error on the part of the trial court. The

fourth does not "quote the full substance of the evidence

admitted."

And this Court will not pass upon the questi(m of the

sufficiency of the evidence to justify the verdict except on

a refusal by the Court of a request for a peremptory in-

stinction or in the event of an erroneous instruction given



by the Court or a proper instruction asked and refused.

In other words, this Court will only consider errors of

law; and each of these must be duly excepted to and as-

signed as error.

The question of a compliance with the watchman Clause

of the policy was properly submitted to the jury, as was

the question of a waiver by the company of the provision

in relation to the mill being idle. The amount of damages

was another question properly submitted to the jury for

its decision and its decision thereon is final, so far as

the appellate court is concerned, in the absence of a re-

quest by the plaintiff in error for a peremptory instruc-

tion to the jury and the refusal by the Court to so instruct.

*'The provisions of the tAventy-fourth rule of Court, pre-

scribing the contents and manner of statement of briefs

for plaintiff in error, particularly in respect to assign-

ments and specifications of error, and the presentation of

the question to be discussed, will be enforced by the Court,

to the end that the vital issues in the case may be clearly

presented, and immaterial and frivolous matters excluded

from consideration.''

City of Lincoln vs. Sun Vapor Street Light Co. 59

Fed. 756.

Rule 24 of the Circuit Court of Appeals is the same as

Rule 21 of the Supreme Court. In Rowe vs. Phelps, 152

U. S. 87, the Supreme Court dismissed a case because the*

specifications were not in conformity with Rule 21.

"Where the error is not set out specifically it will be held

insufficient."

Lucas vs. Brook, 18 How. 436.



Assignments of error not made in conformit}' with Rule

21 of the Supreme Court will be treated as if not nmde

at all.

Deitsch vs. Wiggins, 15 Wall. 539.

Considering, however, each of these so-called "specifica-

tions or error'- in the brief of plaintiff in error in the

order in which the same appear therein:

First. The Watchman Clause. There was evidence

that a watchman had been employed to watch the prop-

erty and the question was submitted by the Court to the

jury under an instruction given by the Court of its own

motion, which stated the law from the standpoint of the

trial court. This instruction, found on page 95 of the

transcript, was not excepted to, neither was any instruc-

tion to the jur}^ requested by the plaintiff in error. We
{^mbmit that no error of law is presented for this Court to

consider.

"An instruction is not subject to review when the bill

( f exceptions does not show an exception thereto.''

Tucker vs. U. S. 151 U. S. 164, 170.

"Exceptions to the charge of the Court must be taken

on the trial, before the jury retire, and, if not taken then,

can not be considered and passed upon by this Court. It

Avould be very unfair to the trial court, as well as the op-

posite party, if counsel could draw up exceptions after

the trial, in tlie privacy of his office, and, by embodying

them in a motion for a new trial and in an assignment

of errors in tliis Court, have the same benefit from them

as though taken in open Court on the trial of the cause.
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The rule is too obvious to require any citation of authori-

ties."

Cohen vs. AYest Chicago St. Ry. Co. 60 Fed. 698,

699.

Also see

—

Hanna vs. Mass, 122 U. S. 24.

Hedden vs. Iselin, 142 U. S. 676.

Stewart vs. Wyoming Cattle Ranch Co. 128 U. S.

383.

Little Rock Granite Co. vs. Dallas County, 66 Fed.

522.

The second so-called specification of error relates to the

mill having been idle more than thirty days without per-

mission from the Insurance Company. The Court, on its

o,\n motion, instructed the jury on this point (pp. 93, 94)

and the instruction was excepted to by plaintiff in error

(p. 97), who failed, however, to assign the giving of such

instruction as error. There is therefore nothing for this

Court to consider in relation to the "shut down'- clause

of the policj^ MorcH)ver, no error was committed in re-

spect to this question either by the jury or the Court. The

c( ntcntion of defendant in error (plaintiff in the suit)

was that the local agent of the company knew this fact

at and prior to the time the policy was issued, and com-

irunicated the information to the company at San Fran-

cisco, which issued the policy notwithstanding. The evi-

<lei)ce upon this point as detailed by Mr. Boone, the local

agent of the defendant insurance company at Hailey, is

snibstantially r.s follows

:

"During the month of October, 1902, and prior thereto

and since I was local agent for the IMioenix Assurance

Company, Limited, of London. I recall the issuance of
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the policy hy that company to the Maryland Gokl Mining

and Development Company, Limited, on or about October

20, 1902. At the time the policy was issued and at the

time the application therefor was made, I had knowledge

that the mill and machinery mentioned therein Avere not

in operation. This policy was issued direct from the

general office at San P>ancisco. At the time I sent in the

application to the general office at San Francisco, I wrote

the company a letter telling them that I thought it was a

g^ood property, a good mill, there was a sale pending, and

they told me that while the mill was not in operation

then, it would be in a month or so, and the fact that the

company issued the policy satisfied me that it was all

right. I merely stated that the mill was idle temporarily,

that I had been informed by the owners and I believed it

at that time, that the mill would be in operation in a

month or so. 1 believe Mr. Plughoff (an officer of the

company) told me that a sale was pending and expected to

get it sold at any time. I wrote tliat to the company. They

sent the jjolicy to me and I delivered it." (pp. 63, 64, 65).

This, we maintain, constituted an express waiver of the

^^shut down" clanse in policy of insurance, and that such

waiver continued until notice given by the insurance com-

X)any to the insured.

''A party who deals ^^ ith an agent, through whom he

applies for and obtains ,a policy, has a right to presume

that such material hu-fs as are made known to him are

known to his principal, and when policies are issued with

a full knov^iedgp of such facts, the insured is to suffer no

prejudice, nor are tlu^ insur(^rs to gain any advantage by

insisting u])on conditions wliich it would be dishonest to

enforce."
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May on Insurance, Sees. 497, 499, 501.

Insurance Co. vs. Lewis, 30 Mich. 41.

Security Insurance Co. vs. Pay, 22 Mich, 467, 473.

Aetna, etc., Insurance Co. vs. Olmstead, 21 Mich.

246. •

Bellevue Roller Mill Co. vs. London & L. Fire Ins.

Co. (Idaho), 39 Pac. 196, 198.

"A forfeiture is not favored either in law or equity, and

a provision for it in a contract ^^ill be strictly construed,

and courts will find a waiver on slight evidence, when the

equity of the claim is, under the contract, in favor of the

assured.'^

Lyon vs. Ins. Co. 55 Mich. 146 ; 20 N. W. Rep. 831,

and cases cited.

pounsel fcr plaintiff in error argue that the issuance of

the policy with the knowledge that the mill was idle can

rot be construed as a waiver for the reascn that permis-

sion was contained in the policy itself for the building to

n:;naii} idle for a pjeriqd of thirty days without the neces-

sity of an application to the company, and authorities are

cited in support of their contentipu. The cases cited, how-

ever, are distinguished from the one at bar in that in this

instance the infornuition Avas conveyed directly to the

Ircme officp of the company that t)ie mill was idle without

any definite time being indicated as to when it would re-

sume opjBratipns. The policy was issued with this knowl-

edge on the part of the insurance company and no period

of time more definite than "a month or so" was fixeil. We
say that this distinguishes the case at bar from the cases

cited in brief of the plaintiff in error and that this con-
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stitutes an express waiver of that provision in the polic}^

As a proposition of law, the company having issued the

poliey witli knowh^loe that the mill was idle and would

probably not resume for a month or more, waived that

provision in its policy and the same would continue

waived until the insurance company took occasion to re-

voke such waiver. The jury found the fact of waiver and

the question having been properly submitted to them un-

der the peculiar facts in evidence in this case, their de-

cision of this question will not be disturbed.

Verdict Excessive.

The proposition of the verdict being excessive has al-

ready been considered to some extent. There is no as-

signment of error on which to base a review of the jury's

decision of this question. The second assignment of error

(
p. 123 ) recites

:

'^The Court erred in instructing the jury that if they

found for the plaintiff, it should be in the sum of ten

thousand dollars (|10,000)," etc.

The total value of the property destroyed is alleged in

the complaint to be $19,351.75 (p. 15) and this is not de-

nied (p. 36, par. Y, and p. 87).

The Court gave no such instruction but told the jury

(p. 96) they could not find hei/ond the amount of |10,000

with interest. This assignment of error therefore has no

foundation upon which to rest. Further reference is

made to the amount of the verdict in the fourth assign-

ment of error (p. 125), but this is merely a reiteration of

the statement that the evidence does not justify the ver-

dict and will not be considered by this Court. Besides,

this alleged assignment of error is no assignment of error

at all, not conforming in any respect to Rule 11 of this
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Court. It is evidently conceived with the idea of obtain-

ing from this Court a review of the evidence upon which

the jury based its verdict.

"Where no exception was talcen to that portion of the

Court's charge defining the elements of damages to be

considered by the jury, and no further instruction on the

subject was requested, an assignment of error based on

that given can not be considered by the appellate court/'

Southern Pac. Co. vs. Maloney, 136 Fed. 171.

"In the Federal appellate courts, where no error of law

appears upon the record, a verdict is conclusive in respect

c-f the amount of damages.''

Southern Pacific Co., supra.

Boone's Testimony.

The fourth specification of error contained in the brief

of plaintiff in error is open to the same objection as the

otliers. There is no assignment of error upon which to

predicate the same. Presumably assignment VI (p. 128)

\\ ill be relied upon as a basis for this specification, but

this sixth assignment is open to the objection that it does

not comply with Pule 11 of this Court requiring "the full

substance of the evidence admitted" to be quoted.

"Assignments of error in the admission of evidence,

which, when they relate to the questions, do not show the

questions were ansAvered, * * are not in conformity

to Rule 11 of the Circuit Court of Appeals and can not

be noticed."

American Nat. Bank vs. National Wall Paper Co.

77 Fed. 85, 91.
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Under Kule 11 of the Circuit Court of Appeals assign-

ments of error upon admission and rejection of evidence

must set forth the full substance of the evidence admitted

and of documentary evidence rejected.

U. S. vs. Indian Grave Drainage Dist. 85 Fed. 928.

Haldane vs. U. S. 69 Fed. 819.

Nat. Bank of Commerce, etc. vs. First Nat. Bank,

etc. 61 Fed. 809.

The question propounded to witness Boone related to

the contents of a letter written by him, as local agent, to

the defendant insurance company at the home office in

San Francisco. This letter Avas presumably in the pos-

session. of the party to whom sent. Witness Boone was

permitted to testify as to the contents of this letter with-

out, so far as the record shows, any demand on the insur-

ance company to produce it. But no demand was neces-

sarv in such case. The letter beino merelv collateral to

the main question no notice to produce it was required as

a foundation for the introduction of the evidence of its

contents

Elliott on Evidence, Sees. 1112, 1261.

P. M. BRUNER,
N. M. RUICK,

Attornei/.s for Plaintiff, Defendant in Error.




